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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION 
NANCY KEENAN 

* * * * * * * * * * *  

HARLEM SCHOOL DISTRICT #12 ) 
Appel l a n  t , ) 

) 
vs. ) O S P I  164- 89  

WALLACE and LORETTA BECK. 
E D W I N  and KATHY ZELLMER, 

) DECISION AND ORDER 
) 

MARK and YVONNE RASMUSSEN, ) 
EUGENE and SAN)Y BECK, ) 

Respondents. ) 
) * * * * * * * * * * *  

STATEMENT OF THE CASE 

This  matter  is an  appeal  be fo re  t h e  Super intendent  of Publ ic  

I n s t r u c t i o n  from Findings  of F a c t ,  Conclusions of Law and 

Order of t h e  Bla ine  County Super intendent  of Schaols da ted  

December 22,  1988,  on appea l  of t h e  d e c i s i o n  of t h e  trustees 

of Harlem School Dis t r i c t  #12 denying t u i t i o n .  A h e a r i n g  w a s  

tember 30, 1988,  and a d e c i s i o n  rendered o rde r ing  

Dis t r i c t  #12 t o  pay Di s t r i c t  #43 t u i t i o n  for t h e  c h i l d r e n  Of 

Respondents 

T h e  i s s u e  before t h e  County Super intendent  and b e f o r e  t h i s  

Super intendent  is whether t h e  Respondents were e n t i t l e d  t o  

payment of t u i t i o n  t o  t h e  school of a t t endance ,  Turner School 

Dis t r ic t ,  f r o m  Appel lant  H a r l e m  School D i s t r i c t .  (Pre-hear ing 

Order, page 2.  ) 
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s undisputed t h a t  t h e  resident school d i s t r i c t  f o r  t h e  

tespondents is  Harlem School Dis t r ic t .  The c h i l d r e n  a t t e n d  

Curner School Dis t r ic t .  B o t h  school districts are l o c a t e d  i n  

espondents reques ted  t u i t i o n  agreements on 

agreements were approved by D i s t r i c t  No. 43 

)n May 1 8 ,  1988, and denied by D i s t r i c t  No.& (Appel lan t )  on 
12- 

ruiy  2 5 ,  1 9 8  Not ice  of board a c t i o n  was given t o  Respondent 

3y the Blain n t y  Super intendent  on  August 2 2 ,  1988. 

On January  1 9 ,  1989, an  Appeal and Request f o r  O r a l  Argument 

lnd Wri t ten  Brief  was f i l e d  w i t h  t h i s  Super intendent .  A l l  

3riefs having been rece ived ,  o r a l  argument was set  f o r  May 2 4 ,  

1989. At torneys  r e p r e s e n t i n g  t h e  p a r t i e s  p resen ted  o r a l  

3rguments a t  t h e  scheduled t i m e  and p lace .  The S t a t e  

Superintendent recorded t h e  o r a l  arguments. 

DECISION 

The Sta te  Super intendent  of Publ ic  I n s t r u c t i o n  has  

j u r i s d i c t i o n  of t h i s  appeal  i n  accordance w i t h  Sec t ion  20-3-  

1 0 7 ,  MCA. The s t anda rd  of review i n  an  appeal  of a d e c i s i o n  

of t h e  County Super intendent  i s  set  f o r t h  i n  1 0 . 6 . 1 2 5 ,  A.R.M.. 

Having reviewed t h e  complete r eco rd ,  r ead  t h e  b r i e f s  of t he  

p a r t i e s  and heard oral  argument, th is  S t a t e  Super in tendent  ncw 

makes t he  f o l l m i n g  dec i s ion :  The Findings  of Fact, 

Conclusions of Law and r d e r  of t h e  Blaine County 

Supsr in tendent  is affirmed. The Findings  of Fac t  of t he  
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) roba t ive  and s u b s t a n t i a l  evidence on t h e  whole record .  The 

:onclusions of ~ a w  a r e  n o t  i n  v i o l a t i o n  of c o n s t i t u t i o n a l  or 

s t a t u t o r y  prov is ions .  The Findings  of Fac t ,  Conclusions of 

,aw and Order were n o t  made upon unlawful procedure and a r e  

l o t  a f f e c t e d  by e r r o r  of law. 

MEMORANDUM O P I N I O N  

The s t a t u t e s  p e r t i n e n t  t o  t h i s  d e c i s i o n  a re  20-5-301, 

YCA, and 20-5-311, MCA, which s t a t e  i n  p a r i a  materia: 

20-5-301(3) In cons ider ing  the  approval of a t u i t i o n  

a p p l i c a t i o n ,  t h e  t u i t i o n  approval  a g e n t s  p r e s c r i b e d  i n  

t h i s  s e c t i o n  s h a l l  approve such a p p l i c a t i o n  f o r  a 

resident c h i l d  when: 

.... 
(c )  t h e  c h i l d  r e s i d e s  more than  3 miles from any school 

of h i s  r e s i d e n t  elementary d i s t r i c t  and such d i s t r i c t  

does no t  provide t r a n s p o r t a t i o n  under t h e  p r o v i s i o n s  of 

t h i s  t i t l e :  

20-5-311(2) ( a )  (i) The approval  a g e n t s  s h a l l  approve a 

t u i t i o n  a p p l i c a t i o n  when a c h i l d  l i v e s  c l o s e r  t o  a h i g h  

school of ano the r  d i s t r i c t  than any h igh  school l o c a t e d  

w i t h i n  h i s  r e s i d e n t  d i s t r i c t . .  . . 
(ii) However, t h e  approval  a g e n t s  are  not  r e q u i r e d  t o  

approve a t u i t i o n  a p p l i c a t i o n  f o r  a s t u d e n t  seeking t o  
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a t t e n d  a high school o u t s i d e  t h e  r e s i d e n t  d i s t r i c t  i f  t h e  

r e s i d e n t  d i s t r i c t  provides  t r a n s p o r t a t  ion. 

t a t u t e s  c lear ly s ta te  t h a t  i f  t h e  r e s i d e n t  d i s t r i c t  

provides t r a n s p o r t a t i o n  h e r e  is no obl igat ion t o  pay t u i t i o n  

€ o r  a t t endance  i n  ano the r  d i s t r i c t .  Under 20- 10- 101,  MCA, 

t r a n s p o r t a t i o n  i s  de f ined  a s  conveyance by school  bus ,  o r  

i nd iv idua l  t r a n s p o r t a t i o n  which may include payment t o  the 

parent  f o r  t r a n s p o r t i n g  t h e  s tuden t .  The q u e s t i o n  becomes 

Nhether H a r l e m  provided r a n s p o r t a t i o n  t o  t h e  Respondent 

s tuden t s .  

The record shavs t h a t  a t  t h e  t i m e  of t u i t i o n  a p p l i c a t i o n  and 

a t  t h e  time of t h e  appeal  t o  t h e  County S u p r i n t e n d e n t  w a s  

f i l e d  H a r l e m  provided o t r a n s p o r t a t i o n  by bus  and indeed had 

no . The r eco rd  a l s o  shows t h a t  H a r l e m  

began running buses  by t h e  homes of t h e  Respondents'  a f t e r  t h e  

appeal  had been f i l e d  and after the prehear ing  conference.  N o  

buses  had run  t h a t  r o u t e  f o r  t h e  prev ious  t h r e e  yea r s .  On 

September 1 0 ,  1988, Harlem a l s o  sen t  l e t t e r s  t o  Respondents 

express ing  i n t e r e s t  i n  e n t e r i n g  i n t o  t r a n s p o r t a t i o n  c o n t r a c t s .  

I n  a d d i t i o n ,  t h e  r eco rd  r e f l e c t s  t h a t  H a r l e m  p laced an  ad i n  

The Harlem News, a weekly p u b l i c a t i o n ,  on May 4 ,  1988,  

i n d i c a t i n g  t h a t  t ransportat ion c o n t r a c t  forms should be 

ob ta ined  from the  d i s t r i c t  c l e r k .  
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Appel lant  d i d  n o t  provide n o r  o f f e r  t r a n s p o r t a t i o n  f o r  

?espondents '  c h i l d r e n  a t  t h e  t i m e  they denied payment of 

t u i t i o n ,  The f a c t s  e x i s t i n g  a t  t h e  t i m e  t h e  a p p l i c a t i o n s  were 

nade were p rope r ly  cons idered  by t h e  County Super intendent .  

The b e l a t e d  a t t e m p t s  t o  provide t r a n s p o r t a t i o n  d i d  n o t  me t  

the  s t a t u t o r y  requirements and are  i r r e l e v a n t  t o  t h i s  d i s p u t e .  

The one newspaper advertisemnt did not  consti tute t ende r  of a 

Zontract as contemplated by s t a t u t e .  20-10-121, MCA. The 

sord t ende r  r e q u i r e s  a more d i r e c t  ac t ion .  The e s s e n t i a l  

c h a r a c t e r i s t i c s  of t ende r  a r e  uncondi t iona l  o f f e r  t o  perform 

coupled w i t h  manifes ted a b i l i t y  t o  c a r r y  o u t  t h e  of f e r  and 

product ion of t h e  s u b j e c t  mat ter  of " tender" .  Black ' s  Law 

Dict ionary ( 5 t h  E d i t i o n ) .  The language i n  t h e  newspaper 

adver t isement  placed by Appel lant  simply provides in format ion  

a s  t o  where " c o n t r a c t  forms" may be obta ined.  I t  does n o t  

t ender  an o f f e r .  (Respondent 's  Exhib i t  B) 

I t  is  p o s s i b l e  t h a t  under a p a r t i c u l a r  set  of f a c t s  t h e  o n l y  

a c t i o n  a v a i l a b l e  t o  a school d i s t r i c t  would be an  

t h i s  ca se ,  t h e  Appel lant  

r t o  i t s  cwn deadline of June  

n contracts and did n o t  

n a simple m a t t e r  t o  t ake  

a f f i r m a t i v e  s t e p s  t o  provide t r a n s p o r t a t i o n  t o  Respondents and 

subsequent ly  l a w f u l l y  deny t u i t i o n .  
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The Respondents took those  s t e p s  which any r ea sonab le  

3ersons would have be l i eved  necessary t o  r e q u e s t  t u i t i o n .  

Phere i s  no e q u i t y  i n  pena l i z ing  a p a r t y  who had no control 

Jver t h e  process ing  of t h e  a p p l i c a t i o n  f o r  i t s  unt imely 

etion. Harlem School Dis t r ic t  1 2  d i d  i n  e f f e c t  e x e r c i s e  

3 pocket  ve to .  It s unreasonable t o  impose an  o b l i g a t i o n  on 

iespondents f o r  a t i m e l i n e  whose purpose is t o  a l lm a s c b o l  

l istric t t o  p rope r ly  budget  f o r  necessary expendi tures  

( t r a n s p o r t a t i o n  or t u i t i o n ) .  10.7.105, A.R.M.. H a r l e m  School 

3oard had t h e  a p p l i c a t i o n s  prior to  t h e i r  June  board meeting 

ind o t  t o  i m e l y  manner. I t  was n o t  u n t i l  t h e  

kugust 22 ,  1988, n o t i c e  of d e n i a l  of a p p l i c a t i o n  by t h e  County 

Super in tendent  t o  Respondents t h a t  t h e  fundamental due  process  

requirement of n o t i c e  w a s  m e t .  Klundt V. S t a t e  ex r e 1  Board 

of Personnel  Appeals, 7 1 2  P.2d 776 (Mont. 1 9 8 6 ) .  

DATED t h i s  z b  day of June ,  1989. 

S t a t e  Su e in t enden t  44 
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